
 

 
  

 

 
13 September 2019 
 
 
Ms Ann Cunningham 
Tasmanian Planning Commission 
 
Email: tpc@planning.tas.gov.au 
 
 
 
Dear Ms Cunningham 
 
Glamorgan Spring Bay Interim Planning Scheme   
Draft Amendment AM 2018-03 – Cambria Estate, Swansea 
 
I am instructed to act for East Coast Alliance Inc. (ECA) in relation to the jurisdictional 
issue. 
 
I attach a submission on behalf of ECA in response to the evidence heard by the 
Commission on 30 August 2019.   
 
In accordance with the directions of the Commission of 2 September 2019, this 
submission is confined to the evidence heard by the Commission on 30 August 2019 
and responding to the submission of Mr McElwaine SC dated 4 September 2019. 
 
ECA has not made a substantive submission on this issue to date.  I note that ECA 
made a submission on 22 July 2019 reserving the its right to make a submission, and 
ECA representatives, Ms Riley and myself attended the Commission’s hearing on 30 
August 2019.   
 
Yours faithfully 
 
 
 
Nicole Sommer 
CEO & Principal Lawyer 
EDO Tasmania   
 
 
 
 
 



 

IN THE TASMANIAN PLANNING COMMISSION 
 

GLAMORGAN SPRING BAY INTERIM PLANNING SCHEME   
DRAFT AMENDMENT AM 2018-03 

 
 
 

Submission on behalf of East Coast Alliance Inc 
 

1. In this submission, we do not intend to address the issues raised by other 
representors.  There are substantial written submissions before the Commission.  
We do not make any comment on those issues. 

 
2. This submission relates solely to the evidence given about the permission 

purportedly given by Shenglong Hong Kong Investments Limited (Shenglong 
Investments) pursuant to s.33(3) of the Land Use Planning and Approvals Act 
1993 (LUPA Act). 

 
3. Shenglong Investments is a Hong Kong company.  The company Annual Return 

is set out in Appendix 6 to Exhibit A1.  The Annual Return indicates there are two 
directors – Liu Keijing and Li Lihua.  Messrs Liu and Li are also the only two 
shareholders, Mr Li is the majority shareholder and holds 90% of the shares. 

 
4. It is trite that a corporation can appoint an agent to act on its behalf.  This 

would include for purposes under the LUPA Act.   
 

5. However, there is insufficient evidence before the Commission that Shenglong 
Investments has given the required authority.  
 

6. Mr Hu gave evidence on 30 August 2019 that he takes his instructions from Mr 
Liu.  His evidence was that “Liu Keijing is the head of the consortium, so instead 
of listening to instructions of every one of them, I listen to Mr Liu Keijing. And 
that’s only a convenience for the management”. 

 
7. However, there is no evidence that Mr Liu had authority to give landowner 

consent from Shenglong Investments.   
 

8. There are no minutes produced, no agency agreement, no written record that 
Mr Liu has authority to give permission to the making of the request in relation to 
Shenglong Investments.  These questions were asked of Mr Hu.   

 
9. There is simply insufficient evidence that landowner consent was given by a 

person authorised to give it by that landowner. 
 

10. In this respect it is irrelevant whether Mr Liu is a Director (as he is one of two) or 
shareholder (he is only a minority shareholder in any event).  The only true basis 
in relation to Shenglong Investments is the purported agency relationship. 

 
11. Mr Hu’s evidence is that he wasn’t aware that there was a second director of 

Shenglong Investments until after making his statement dated May 2019 (Exhibit 
A1).  He made no inquiries with Mr Li Lihua before landowner consent was given 
and only talked to Mr Li after making the May 2019 statement. 

 



 

12. Mr Hu was asked “do you have any documentation which you can, which 
shows –“ and Mr Hu offered: 

 
I made a phone call.  I called Mr Li Lihua.  I said are you happy to give 
authority to Mr Liu to sign on your behalf. He said yes no problem. 
 

13. The evidence then proceeds: 
 
Q: You didn’t make the phone call prior to getting the letter back from 

Shenglong? 
 
A: I didn’t make a phone call before the first statement was made. 
 
Q:  Did you make the phone call prior to getting the signature back on 

the original letter of consent? 
 
A:  I didn’t make that phone call, no. 
 
Q:  You didn’t know at the time whether Liu Keijing had the authority? 
 
A: I didn’t know at the time, I didn’t check. 

 
14. This evidence is critical.   

 
15. The evidence before the Commission is that at best, such authority from Mr Li 

was given after May and before August 2019.   
 

16. On this evidence, the Commission cannot be satisfied that Mr Liu had authority 
to give landowner consent on behalf of Shenglong Investments. 

 
17. Mr McElwaine’s submission is that directors are naturally agents of a company.  

That submission is correct insofar as directors together make decisions on behalf 
of the company, or a director is given authority to so act.  It is not to the point 
here.   

 
18. The company is the person that must give the consent.  Not a director of a 

company.   
 

19. The company, through the directors, must resolve to make a decision to request 
an amendment, or must delegate or give authority to another person to make 
that request on the company’s behalf. 

 
20. A director only has agency insofar as that director is authorised as agent or it 

naturally falls within the director role.   
 

21. Agents are not given carte blanche to act for the principal.  An agent can only 
carry out what it is authorised to do, whether this authorisation is express or 
implied.   

 
22. If an agency relationship exists in this case, the evidence is that Mr Hu does not 

know its terms.  He cannot give this evidence.   
 

23. Mr Hu’s evidence is that he assumed that Mr Liu was the agent as a director of 
the company – but of course, Mr Hu’s evidence was also that he didn’t know 



 

that there was more than one director of Shenglong Investments until after May 
2019.  

 
24. A planning authority – and the Commission acting de novo – need not look 

behind every permission.  But the source of a person’s authority to give that 
permission must be sufficiently clear.   That is, a planning authority must be 
capable of determining that the landowner has knowingly consented to the 
particular request being made. 

 
25. It is analogous to a government officer lacking delegation to give Crown 

consent under s.52(1B) of the LUPA Act.  For example, see M & R Loughead v 
Hobart City Council & Anor [2014] TASRMPAT 31.  A departmental officer may 
give permission on behalf of the Crown, but unless that person is a proper 
delegate of the Crown, lacks the legal authority to do so. 

 
26. Here, the consent given does not state who is giving the consent, it does not 

say in what capacity the consent is given.  It raises doubt as to whether that 
person has the authority to give the permission it purports to give.  That doubt 
requires a planning authority – and the Commission acting de novo – to look 
behind the consent purportedly given and determine the authority by which 
that permission is given.  

 
27. The reason why this is so is illustrated by J Williams and S Vieth v Huon Valley 

Council & Ors [2003] TASRMPAT 126. The former s.52 of the LUPA Act was in the 
same terms as s33(2A).  The Tribunal found: 

 
It would be untenable for a landowner’s rights of fee simple in his land to be 
affected by an applicant, a council or this Tribunal without his consent or his 
opportunity to at least contest such an application. 

28. The same can be said for a rezoning application.  Indeed, it is more final than a 
permit application because a landowner can take legal action against a 
person seeking to act on any permit issued, for instance, in trespass.  Whereas, 
once land is rezoned there is no such simple remedy.   
 

29. Given the consequences of a rezoning, it is a decision that one would expect 
be taken by the companies.  Such a decision is taken by the Board of Directors 
on behalf of the company. It is not sufficient to say that one of the directors 
gave that consent as agent of the company – the landowning company must 
give that consent.   

 
30. If such a decision was taken, it would have been straightforward for the 

company to lead evidence of such a decision.  No such evidence has been 
provided to the Commission. 
  

31. There is insufficient evidence that Shenglong Investments through its two 
directors, turned their mind to the question of consent, and in fact gave that 
consent.   

 
32. The result of this is the request is invalid and the amendment is incompetent. 

 
33. It is clear from the terms of s.33 that written permission is a mandatory 

precondition to the making of a request.  If a request is submitted absent that 
permission, the request is invalid. 



 

 
34. It is in the same position as landowner permission to a permit application 

considered in Forest Enterprises Australia Ltd v Dorset Council [2000] TASRMPAT 
149, or the requirement for leave of the Tribunal considered in Dorset Council v 
DP& LJ Krushka Pty Ltd [1999] TASSC 69.   

 
35. This does not appear to be contested.  Mr McElwaine SC referred in oral 

submissions at the hearing to Saville v Hallmarc Constructions [2015] VSCA 144 
and Gedon v Commissioner of the New South Wales Crime Commission [2008] 
HCA 43.  We agree with Mr McElwaine SC’s submission that the question of 
consent is a jurisdictional fact to be considered de novo by the Commission by 
reference to the evidence before it. 

 
36. The evidence before the Commission is that one of the landowning companies, 

Shenglong Investments, did not know about or give permission to the request. 
 

37. It is submitted that, on this basis, the amendment is incompetent, and the 
Commission lacks jurisdiction to hear submissions on the Amendment.  

 
 
 
 
 
Nicole Sommer 
Counsel for East Coast Alliance Inc.  
EDO Tasmania 
 
13 September 2019 

 


